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ior to that of the mortgage and subject to the
terms of any lease of a residential tenant for the
remaining term of the lease or for one year,
whichever period is shorter. Any other person
remaining in possession after the sale and any
residential tenant remaining in possession after
the applicable period shall be deemed a tenant
at sufferance.

(d) Right of redemption; right of possession

There shall be no right of redemption, or right
of possession based upon right of redemption, in
the mortgagor or others subsequent to a fore-
closure pursuant to this chapter.

(e) Imposition of tax on conveyance to the Sec-
retary

When conveyance is made to the Secretary, no
tax shall be imposed or collected with respect to
the foreclosure commissioner’s deed, whether as
a tax upon the instrument or upon the privilege
of conveying or transferring title to the prop-
erty. Failure to collect or pay a tax of the type
and under the circumstances stated in the pre-
ceding sentence shall not be grounds for refusing
to record such a deed, for failing to recognize
such recordation as imparting notice or for de-
nying the enforcement of such a deed and its
provisions in any State or Federal court.

(Pub. L. 97-35, title III, §369E, Aug. 13, 1981, 95
Stat. 430.)

§3714. Record of foreclosure and sale

(a) To establish a sufficient record of fore-
closure and sale, the foreclosure commissioner
shall include in the recitals of the deed to the
purchaser or prepare an affidavit or addendum
to the deed stating—

(1) that the mortgage was held by the Sec-
retary;

(2) the particulars of the foreclosure com-
missioner’s service of notice of default and
foreclosure sale in accordance with sections
3708 and 3710 of this title;

(3) that the foreclosure was conducted in ac-
cordance with the provisions of this chapter
and with the terms of the notice of default and
foreclosure sale;

(4) a correct statement of the costs of fore-
closure, calculated in accordance with section
3711 of this title; and

(5) the name of the successful bidder and the
amount of the successful bid.

(b) The deed executed by the foreclosure com-
missioner, the foreclosure commissioner’s affi-
davit and any other instruments submitted for
recordation in relation to the foreclosure of the
security property under this chapter shall be ac-
cepted for recordation by the registrar of deeds
or other appropriate official of the county or
counties in which the security property is lo-
cated upon tendering of payment of the usual re-
cording fees for such instruments.

(Pub. L. 97-35, title III, §369F, Aug. 13, 1981, 95
Stat. 430.)
§3715. Computation of time

Periods of time provided for in this chapter
shall be calculated in consecutive calendar days
including the day or days on which the actions
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or events occur or are to occur for which the pe-
riod of time is provided and including the day on
which an event occurs or is to occur from which
the period is to be calculated.

(Pub. L. 97-35, title III, §369G, Aug. 13, 1981, 95
Stat. 431.)

§3716. Separability

If any clause, sentence, paragraph or part of
this chapter shall, for any reason, be adjudged
by a court of competent jurisdiction to be in-
valid or invalid as applied to a class of cases,
such judgment shall not affect, impair, or inval-
idate the remainder thereof and of this chapter,
but shall be confined in its operation to the
clause, sentence, paragraph, or part thereof di-
rectly involved in the controversy in which such
judgment shall have been rendered.

(Pub. L. 97-35, title III, §369H, Aug. 13, 1981, 95
Stat. 431.)

§3717. Regulations

The Secretary is authorized to issue such reg-
ulations as may be necessary to carry out the
provisions of this chapter.

(Pub. L. 97-35, title III, §369I, Aug. 13, 1981, 95
Stat. 431.)
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§3751. Findings and purpose
(a) Findings

The Congress finds that—

(1) the disparate State laws under which
mortgages are foreclosed on behalf of the Sec-
retary covering 1- to 4-family residential prop-
erties—

(A) burden certain programs administered
by the Secretary;

(B) increase the costs of collecting obliga-
tions; and

(C) generally are a detriment to the com-
munity in which the properties are located;

(2) the long periods required to complete the
foreclosure of such mortgages under certain
State laws—

(A) lead to deterioration in the condition
of the properties involved;

(B) necessitate substantial Federal holding
expenditures;

(C) increase the risk of vandalism, fire
loss, depreciation, damage, and waste with
respect to the properties; and

(D) adversely affect the neighborhoods in
which the properties are located;

(3) these conditions seriously impair the
ability of the Secretary to protect the Federal
financial interest in the affected properties
and frustrate attainment of the objectives of
the underlying Federal program authority;

(4) the availability of uniform and more ex-
peditious procedures, with no right of redemp-
tion in the mortgagor or others, for the fore-
closure of these mortgages by the Secretary
will tend to ameliorate these conditions; and

() providing the Secretary with a nonjudi-
cial foreclosure procedure will reduce unneces-
sary litigation by removing many foreclosures
from the courts if they contribute to over-
crowded calendars.

(b) Purpose

The purpose of this chapter is to create a uni-
form Federal foreclosure remedy for single fam-
ily mortgages that—

(1) are held by the Secretary pursuant to
title I or title II of the National Housing Act
[12 U.S.C. 1702 et seq., 1707 et seq.]; or

(2) secure loans obligated by the Secretary
under section 14562b1 of title 42.

(Pub. L. 103-327, title II, Sept. 28, 1994, 108 Stat.
2316.)

REFERENCES IN TEXT

The National Housing Act, referred to in subsec.
()(1), is act June 27, 1934, ch. 847, 48 Stat. 1246, as

1See References in Text note below.
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amended. Titles I and II of the Act are classified gener-
ally to subchapters I (§1702 et seq.) and II (§1707 et
seq.), respectively, of chapter 13 of this title. For com-
plete classification of this Act to the Code, see section
1701 of this title and Tables.

Section 1452b of title 42, referred to in subsec. (b)(2),
was repealed by Pub. L. 101-625, title II, §289(b)(1), Nov.
28, 1990, 104 Stat. 4128.

CODIFICATION

Section is based on section 802 of title VIII of S. 2281,
One Hundred Third Congress, as reported July 13, 1994,
which was enacted into law by Pub. L. 103-327.

EFFECTIVE DATE

Title IT of Pub. L. 103-327, Sept. 28, 1994, 108 Stat. 2316,
provided in part that title VIII of S. 2281, One Hundred
Third Congress, as reported July 13, 1994, which is clas-
sified to this chapter, is incorporated into Pub. L.
103-327 and deemed enacted into law upon enactment of
Pub. L. 103-327, which was approved Sept. 28, 1994.

SHORT TITLE

Section 801 of title VIII of S. 2281, One Hundred Third
Congress, as reported July 13, 1994, which was enacted
into law by title IT of Pub. L. 103-327, Sept. 28, 1994, 108
Stat. 2316, provided in part, that: ‘“This title [enacting
this chapter] may be cited as the ‘Single Family Mort-
gage Foreclosure Act of 1994°.”

§ 3752. Definitions

For purposes of this chapter, the following
definitions shall apply:
(1) Bona fide purchaser

The term ‘‘bona fide purchaser’” means a
purchaser for value in good faith and without
notice of any adverse claim, and who acquires
the security property free of any adverse
claim.

(2) County

The term ‘“‘county’ has the same meaning as
in section 2 of title 1.

(3) Mortgage

The term ‘‘mortgage’ means a deed of trust,
mortgage, deed to secure debt, security agree-
ment, or any other form of instrument under
which any property (real, personal or mixed),
or any interest in property (including lease-
holds, life estates, reversionary interests, and
any other estates under applicable State law),
is conveyed in trust, mortgaged, encumbered,
pledged, or otherwise rendered subject to a
lien for the purpose of securing the payment of
money or the performance of an obligation.

(4) Mortgage agreement

The term ‘“‘mortgage agreement’ means the
note or debt instrument and the mortgage in-
strument, deed of trust instrument, trust
deed, or instrument or instruments creating
the mortgage, including any instrument incor-
porated by reference therein and any instru-
ment or agreement amending or modifying
any of the foregoing.

(5) Mortgagor

The term ‘‘mortgagor’” means the obligor,
grantor, or trustee named in the mortgage
agreement and, unless the context otherwise
indicates, includes the current owner of record
of the security property whether or not such
owner is personally liable on the mortgage
debt.
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(6) Owner

The term ‘‘owner” means any person who
has an ownership interest in property and in-
cludes heirs, devises, executors, administra-
tors, and other personal representatives, and
trustees of testamentary trusts if the owner of
record is deceased.

(7) Person

The term ‘‘person’ includes any individual,
group of individuals, association, partnership,
corporation, or organization.

(8) Record; recorded

The terms ‘“‘record” and ‘‘recorded’ include
“‘register” and ‘‘registered” in the instance of
registered land.

(9) Security property

The term ‘‘security property’” means the
property (real, personal or mixed) or an inter-
est in property (including leaseholds, life es-
tates, reversionary interests, and any other es-
tates under applicable State law), together
with fixtures and other interests subject to
the lien of the mortgage under applicable
State law.

(10) Single family mortgage

The term ‘‘single family mortgage’ means a
mortgage that covers property on which there
is located a 1- to 4-family residence, and that—

(A) is held by the Secretary pursuant to
title I or title II of the National Housing Act

[12 U.S.C. 1702 et seq., 1707 et seq.]; or

(B) secures a loan obligated by the Sec-
retary under section 1452b of title 42, as it
existed before the repeal of that section by
section 12839 of title 42 (except that a mort-
gage securing such a loan that covers prop-

erty containing nonresidential space and a 1-

to 4-family dwelling shall not be subject to

this chapter).

(11) State

The term ‘‘State’” means—

(A) the several States;

(B) the District of Columbia;

(C) the Commonwealth of Puerto Rico;

(D) the United States Virgin Islands;

(BE) Guam;

(F) American Samoa;

(G) the Northern Mariana Islands;

(H) the Trust Territory of the Pacific Is-
lands; and

(I) Indian tribes, as defined by the Sec-
retary.

(Pub. L. 103-327, title II, Sept. 28, 1994, 108 Stat.
2316.)

REFERENCES IN TEXT

The National Housing Act, referred to in par. (10)(A),
is act June 27, 1934, ch. 847, 48 Stat. 1246, as amended.
Titles I and II of the Act are classified generally to sub-
chapters I (§1702 et seq.) and II (§1707 et seq.), respec-
tively, of chapter 13 of this title. For complete classi-
fication of this Act to the Code, see section 1701 of this
title and Tables.

CODIFICATION

Section is based on section 803 of title VIII of S. 2281,
One Hundred Third Congress, as reported July 13, 1994,
which was enacted into law by Pub. L. 103-327.
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TERMINATION OF TRUST TERRITORY OF THE PACIFIC
ISLANDS

For termination of Trust Territory of the Pacific Is-
lands, see note set out preceding section 1681 of Title
48, Territories and Insular Possessions.

§3753. Applicability

Single family mortgages encumbering real es-
tate located in any State may be foreclosed by
the Secretary in accordance with this chapter,
or pursuant to other foreclosure procedures
available, at the option of the Secretary.

(Pub. L. 103-327, title II, Sept. 28, 1994, 108 Stat.
2316.)

CODIFICATION

Section is based on section 804 of title VIII of S. 2281,
One Hundred Third Congress, as reported July 13, 1994,
which was enacted into law by Pub. L. 103-327.

§ 3754. Designation of foreclosure commissioner
(a) In general

The Secretary may designate a person or per-
sons to serve as a foreclosure commissioner or
commissioners for the purpose of foreclosing
upon a single family mortgage.

(b) Power of sale

A foreclosure commissioner designated under
this section shall have a nonjudicial power of
sale.

(c) Qualifications

The foreclosure commissioner, if a natural
person, shall be a resident of the State in which
the security property is located and, if not a
natural person, the foreclosure commissioner
must be duly authorized to transact business
under laws of the State in which the security
property is located. No person shall be des-
ignated as a foreclosure commissioner unless
that person is responsible, financially sound,
and competent to conduct a foreclosure.

(d) Designation procedure
(1) Written designation

The Secretary may designate a foreclosure
commissioner by executing a written designa-
tion stating the name and business or residen-
tial address of the commissioner, except that
if a person is designated in his or her capacity
as an official or employee of a government or
corporate entity, such person may be des-
ignated by his or her unique title or position
instead of by name.

(2) Substitute commissioners

The Secretary may, with or without cause,
designate a substitute foreclosure commis-
sioner to replace a previously designated fore-
closure commissioner.

(3) Number

More than 1 foreclosure commissioner may
be designated at any time.

(Pub. L. 103-327, title II, Sept. 28, 1994, 108 Stat.
2316.)

CODIFICATION

Section is based on section 805 of title VIII of S. 2281,
One Hundred Third Congress, as reported July 13, 1994,
which was enacted into law by Pub. L. 103-327.
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SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in section 3756 of this title.

§ 3755. Prerequisites to foreclosure

(a) In general
(1) Upon breach of covenant or condition

The Secretary is authorized to foreclose a
mortgage under this chapter upon the breach
of a covenant or condition in the mortgage
agreement.

(2) No other pending proceedings

(A) Prior to commencement

No foreclosure may be commenced under
this chapter unless any previously pending
judicial or nonjudicial proceeding that has
been separately instituted by the Secretary
to foreclose the mortgage (other than under
this chapter), has been withdrawn, dis-
missed, or otherwise terminated.

(B) After commencement

No separately instituted foreclosure pro-
ceeding on a mortgage which is the subject
of a foreclosure proceeding under this chap-
ter shall be instituted by the Secretary dur-
ing the pendency of foreclosure pursuant to
this chapter.

(b) Other rights unaffected

Nothing in this chapter shall preclude the Sec-
retary from—

(1) enforcing any right, other than fore-
closure, under applicable Federal or State law,
including any right to obtain a monetary judg-
ment; or

(2) foreclosing under this chapter if the Sec-
retary has obtained or is seeking any other
remedy available pursuant to Federal or State
law, or under the mortgage agreement, includ-
ing the appointment of a receiver, mortgagee-
in-possession status, or relief under an assign-
ment of rents.

(Pub. L. 103-327, title II, Sept. 28, 1994, 108 Stat.
2316.)

CODIFICATION

Section is based on section 806 of title VIII of S. 2281,
One Hundred Third Congress, as reported July 13, 1994,
which was enacted into law by Pub. L. 103-327.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in section 3756 of this title.

§3756. Commencement of foreclosure
(a) Request to foreclosure commissioner

If the Secretary, as holder of a single family
mortgage, determines that the prerequisites to
foreclosure set forth in section 3755 of this title
are satisfied, the Secretary may request the
foreclosure commissioner to commence fore-
closure of a single family mortgage. Upon such
request, the foreclosure commissioner shall
commence foreclosure of the mortgage, by com-
mencing service of a notice of default and fore-
closure sale in accordance with sections 3757 and
3758 of this title.

(b) Designation of substitute foreclosure commis-
sioner

After commencement of a foreclosure under
this chapter, the Secretary may designate a sub-
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stitute foreclosure commissioner at any time
before the time of the foreclosure sale, and the
foreclosure shall continue without prejudice, un-
less the substitute commissioner, in that com-
missioner’s sole discretion, finds that continu-
ation of the foreclosure sale will unfairly affect
the interests of the mortgagor. If the substitute
commissioner makes such a finding, the sub-
stitute commissioner shall cancel the fore-
closure sale, or adjourn such sale in accordance
with section 3760(c) of this title.

(c) Written notice

Upon designation of a substitute foreclosure
commissioner, a copy of the written notice of
such designation described in section 3754 of this
title shall be served—

(1) by mail, as provided in section 3758 of this
title (except that the minimum time periods
between mailing and the date of foreclosure
sale prescribed in such section shall not
apply); or

(2) in any other manner which, in the sub-
stitute commissioner’s sole discretion, is con-
ducive to achieving timely notice of such sub-
stitution.

(Pub. L. 103-327, title II, Sept. 28, 1994, 108 Stat.
2316.)

CODIFICATION

Section is based on section 807 of title VIII of S. 2281,
One Hundred Third Congress, as reported July 13, 1994,
which was enacted into law by Pub. L. 103-327.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 37568, 3759 of this
title.

§ 3757. Notice of default and foreclosure sale

The notice of default and foreclosure sale to be
served in accordance with this chapter shall set
forth—

(1) the name and address of the foreclosure
commissioner;
(2) the date on which the notice is issued;
(3) the names of—
(A) the Secretary;
(B) the original mortgagee (if other than
the Secretary); and
(C) the original mortgagor;

(4) the street address or a description of the
location of the security property, and a de-
scription of the security property, sufficient
to identify the property to be sold;

(5) the date of the mortgage, the office in
which the mortgage is recorded, and the liber
number and folio or other appropriate descrip-
tion of the location of recordation of the mort-
gage;

(6) identification of the failure to make pay-
ment, including the due date of the earliest in-
stallment payment remaining wholly unpaid
as of the date on which the notice is issued
upon which the foreclosure is based, or a de-
scription of any other default or defaults upon
which foreclosure is based, and the accelera-
tion of the secured indebtedness;

(7) the date, time, and location of the fore-
closure sale;

(8) a statement that the foreclosure is being
conducted pursuant to this chapter;
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(9) a description of the types of costs, if any,
to be paid by the purchaser upon transfer of
title;

(10) the amount and method of deposit to be
required at the foreclosure sale (except that
no deposit shall be required of the Secretary)
and the time and method of payment of the
balance of the foreclosure purchase price; and

(11) any other appropriate terms of sale or
information, as the Secretary may determine.

(Pub. L. 103-327, title II, Sept. 28, 1994, 108 Stat.
2316.)

CODIFICATION

Section is based on section 808 of title VIII of S. 2281,
One Hundred Third Congress, as reported July 13, 1994,
which was enacted into law by Pub. L. 103-327.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 3756, 3758 of this
title.

§ 3758. Service of notice of foreclosure sale

The foreclosure commissioner shall serve the
notice of default and foreclosure sale described
in section 3757 of this title upon the following
persons and in the following manner, and no ad-
ditional notice shall be required to be served,
notwithstanding any notice requirements of any
State or local law:

(1) Timing

Not less than 21 days before the date of the
foreclosure sale, the notice of default and fore-
closure sale shall be filed in the manner au-
thorized for filing a notice of an action con-
cerning real property according to the law of
the State in which the security property is lo-
cated or, if none, in the manner authorized by

section 3201 of title 28.

(2) Notice by mail
(A) In general

The notice of foreclosure sale shall be sent
by certified or registered mail, postage pre-
paid and return receipt requested, to the fol-
lowing:

(i) Current owner

The current security property owner of
record, as the record existed 45 days before
the date originally set for the foreclosure
sale (whether or not the notice describes a
sale adjourned).

(ii) Mortgagors

All mortgagors of record or other per-
sons who appear on the basis of the record
to be liable for part or all of the mortgage
debt, as the record existed 45 days before
the date originally set for the foreclosure
sale (whether or not the notice describes a
sale adjourned).

(iii) Dwelling units

All dwelling units in the security prop-
erty (whether or not the notice describes a
sale adjourned).
(iv) Other lienholders

All persons holding liens of record upon
the security property, as the record ex-
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isted 45 days before the date originally set
for the foreclosure sale (whether or not the
notice describes a sale adjourned).

(B) Timing
(i) Notice under clauses (i) and (ii)

Notice under clauses (i) and (ii) of sub-
paragraph (A) shall be mailed not less than
21 days before the date of the foreclosure
sale, and shall be mailed to the current
owner and mortgagor at the last known
address of the current owner and mortga-
gor, or, if none, to the address of the secu-
rity property, or, at the discretion of the
foreclosure commissioner, to any other ad-
dress believed to be that of such current
owner and mortgagor.

(ii) Notice under clause (iii)

Notice under clause (iii) of subparagraph
(A) shall be mailed not less than 21 days
before the date of the foreclosure sale. If
the names of the occupants of the security
property are not known to the Secretary,
or the security property has more than 1
dwelling, the notice shall be posted at the
security property not less than 21 days be-
fore the foreclosure sale.

(iii) Notice under clause (iv)

Notice under clause (iv) of subparagraph
(A) shall be mailed not less than 21 days
before the date of the foreclosure sale, and
shall be mailed to each such lienholder’s
address of record or, at the discretion of
the foreclosure commissioner, to any other
address believed to be that of such lien-
holder.

(C) Effectiveness of notice

Notice by mail pursuant to this section or
section 3756(c) of this title shall be deemed
duly given upon mailing, whether or not re-
ceived by the addressee and whether or not
a return receipt is received or the notice is
returned.

(3) Publication
(A) In general

A copy of the notice of default and fore-
closure sale shall be published once a week
during 3 successive calendar weeks before
the date of the foreclosure sale. Such publi-
cation shall be in a newspaper or newspapers
having general circulation in the county or
counties in which the security property
being sold is located. To the extent prac-
ticable, the newspaper or newspapers chosen
shall be a newspaper or newspapers having
circulation conducive to achieving notice of
foreclosure by publication. A legal news-
paper that is accepted as a newspaper of
legal record in the county or counties in
which the security property being sold is lo-
cated shall be considered a newspaper having
general circulation for the purposes of this
paragraph.

(B) Exception

If there is no newspaper published at least
weekly which has a general circulation in
one of the counties in which the security
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property being sold is located, copies of the
notice of default and foreclosure sale shall
be posted not less than 21 days before the
date of the foreclosure sale—

(i) at the courthouse of any county or
counties in which the security property is
located; and

(ii) at the place where the sale is to be
held.

(Pub. L. 103-327, title II, Sept. 28, 1994, 108 Stat.
2316.)

CODIFICATION

Section is based on section 809 of title VIII of S. 2281,
One Hundred Third Congress, as reported July 13, 1994,
which was enacted into law by Pub. L. 103-327.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 3756, 3759, 3760,
3761, 3764, 3765 of this title.

§3759. Presale reinstatement

(a) Withdrawal and cancellation
(1) In general

Except as provided in sections 3756(b) and
3760(c) of this title, the foreclosure commis-
sioner shall withdraw the security property
from foreclosure and cancel the foreclosure
sale only if—

(A) the Secretary directs the foreclosure
commissioner to do so before or at the time
of the sale;

(B) the foreclosure commissioner finds,
upon application of the mortgagor not less
than 3 days before the date of the sale, that
the default or defaults upon which the fore-
closure is based did not exist at the time of
service of the notice of default and fore-
closure sale; or

(C)(1) in the case of a foreclosure involving
a monetary default, there is tendered to the
foreclosure commissioner before public auc-
tion is completed the entire amount of prin-
cipal and interest which would be due if pay-
ments under the mortgage had not been ac-
celerated;

(ii) in the case of a foreclosure involving a
nonmonetary default, the foreclosure com-
missioner, upon application of the mortga-
gor before the date of foreclosure sale, finds
that such default is cured; and

(iii) there is tendered to the foreclosure
commissioner before public auction is com-
pleted—

(I) all amounts due under the mortgage
agreement (excluding additional amounts
which would have been due if mortgage
payments had been accelerated);

(IT) all amounts of expenditures secured
by the mortgage; and

(ITII) all costs of foreclosure incurred for
which payment from the proceeds of fore-
closure is provided in section 3761 of this
title.

(2) Discretionary noncancellation

The Secretary may refuse to cancel a fore-
closure sale pursuant to paragraph (1)(C) if the
current mortgagor or owner of record has, on
one or more previous occasions, caused a fore-
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closure of the mortgage, commenced pursuant
to this chapter or otherwise, to be canceled by
curing a default.
(b) Opportunity of Secretary to dispute with-
drawal

Before withdrawing the security property
from foreclosure under subparagraph (B) or (C)
of subsection (a)(1) of this section, the fore-
closure commissioner shall afford the Secretary
a reasonable opportunity to demonstrate why
the security property should not be so with-
drawn.

(c) Effect of cancellation

(1) Mortgage unaffected

In any case in which a foreclosure com-
menced under this chapter is canceled, the
mortgage shall continue in effect as though
acceleration had not occurred.

(2) Commencement of new foreclosure sale

Cancellation of a foreclosure sale under this
chapter shall have no effect on the commence-
ment of a subsequent foreclosure proceeding
under this chapter.

(d) Notice of cancellation

The foreclosure commissioner shall file a no-
tice of cancellation in the same place and man-
ner provided for filing the notice of default and
foreclosure sale in section 3758 of this title.

(Pub. L. 103-327, title II, Sept. 28, 1994, 108 Stat.
2316.)

CODIFICATION
Section is based on section 810 of title VIII of S. 2281,

One Hundred Third Congress, as reported July 13, 1994,
which was enacted into law by Pub. L. 103-327.

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in section 3760 of this title.

§3760. Conduct of sale; adjournment

(a) In general
(1) Manner and time

A foreclosure sale pursuant to this chapter
shall be held at public auction and shall be
scheduled to begin between the hours of 9
o’clock ante meridian and 4 o’clock post me-
ridian local time.

(2) Location

The foreclosure sale shall be held at a loca-
tion specified in the notice of default and fore-
closure sale and such location shall be at a
place where foreclosure real estate auctions
are customarily held in the county or counties
in which the property to be sold is located, or
at a courthouse therein, or at or on the prop-
erty to be sold. Sale of security property situ-
ated in two or more counties may be held in
any 1 of the counties in which any part of the
security property is situated.

(3) Sale of multiple properties

The foreclosure commissioner may designate
the order in which multiple security prop-
erties are sold.

(b) Duties of foreclosure commissioner
(1) Conduct of sale
(A) In general

The foreclosure commissioner shall con-
duct the foreclosure sale in accordance with
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the provisions of this chapter and in a man-
ner fair to both the mortgagor and the Sec-
retary.

(B) Written bids

Written one-price sealed bids shall be ac-
cepted by the foreclosure commissioner from
the Secretary and other persons for entry by
announcement by the foreclosure commis-
sioner at the sale.

(C) Auctioneer

The foreclosure commissioner may serve
as auctioneer, or, in accordance with regula-
tions of the Secretary, may employ an auc-
tioneer to be paid from the commission pro-
vided for in section 3761(5) of this title.

(2) Eligible participants
(A) In general

The Secretary, and any other person who
has submitted a written one-price bid, may
bid at the foreclosure sale.

(B) Prohibited participants

The foreclosure commaissioner or any rel-
ative, related business entity, or employee
of the foreclosure commissioner or a related
business entity shall not be permitted to bid
in any manner on the security property sub-
ject to foreclosure sale, except that the fore-
closure commissioner or an auctioneer may
be directed by the Secretary to enter a bid
on the Secretary’s behalf.

(¢) Adjournment or cancellation of sale
(1) General authority

The foreclosure commissioner may, before or
at the time of the foreclosure sale, adjourn or
cancel the foreclosure sale if the commis-
sioner determines, in the commissioner’s dis-
cretion, that—

(A) circumstances are not conducive to a
sale which is fair to the mortgagor and the
Secretary; or

(B) additional time is necessary to deter-
mine whether the security property should
be withdrawn from foreclosure, as provided
in section 3759 of this title.

(2) Adjournment to same or later day

The foreclosure commissioner may adjourn a
foreclosure sale to a later hour the same day
by announcing or posting the new time and
place of the foreclosure sale, or may adjourn
the foreclosure sale for not less than 9 and not
more than 31 days, in which case the commis-
sioner shall serve a notice of default and fore-
closure sale revised to recite the fact that the
foreclosure sale has been adjourned to a speci-
fied date, as well as any other information the
foreclosure commissioner deems appropriate.
Such notice shall be served by publication and
mailing in accordance with section 3758 of this
title, except that publication may be made on
any of 3 separate days before the revised date
of foreclosure sale, and mailing may be made
at any time not less than 7 days before the
date to which the foreclosure sale has been ad-
journed.

(d) Cash deposits

The foreclosure commissioner may require a
bidder to make a cash deposit in an amount or
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percentage set by the foreclosure commissioner
and stated in the notice of foreclosure sale be-
fore the bid is accepted. A successful bidder at
the foreclosure sale who fails to comply with the
terms of the sale may be required to forfeit the
cash deposit or, at the election of the fore-
closure commissioner after consultation with
the Secretary, shall be liable to the Secretary
for any costs incurred as a result of such failure.

(e) Presumption of validity of sale

Any foreclosure sale held in accordance with
this chapter shall be conclusively presumed to
have been conducted in a legal, fair, and reason-
able manner. The sale price shall be conclu-
sively presumed to be reasonable and equal to
the fair market value of the property.

(Pub. L. 103-327, title II, Sept. 28, 1994, 108 Stat.
2316.)

CODIFICATION

Section is based on section 811 of title VIII of S. 2281,
One Hundred Third Congress, as reported July 13, 1994,
which was enacted into law by Pub. L. 103-327.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 3756, 3759, 3761,
3764 of this title.

§3761. Foreclosure costs

The following foreclosure costs shall be paid
from the sale proceeds before satisfaction of any
other claim to such sale proceeds:

(1) Advertising and postage

Necessary advertising costs and postage in-
curred in giving notice pursuant to sections
3758 and 3760 of this title.

(2) Mileage

Mileage (determined by the most reasonable
road distance) for posting notices and for the
foreclosure commissioner’s or auctioneer’s at-
tendance at the sale, as provided in section
1821 of title 28.

(3) Title and lien search

Reasonable and necessary costs incurred in
connection with any search of title and lien
records.

(4) Recordation fees
Costs incurred to record documents.
(56) Commission

A commission for the foreclosure commis-
sioner (if the foreclosure commissioner is not
an employee of the United States) for the con-
duct of the foreclosure, to the extent such a
commission is authorized by the Secretary.

(Pub. L. 103-327, title II, Sept. 28, 1994, 108 Stat.
2316.)
CODIFICATION

Section is based on section 812 of title VIII of S. 2281,
One Hundred Third Congress, as reported July 13, 1994,
which was enacted into law by Pub. L. 103-327.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 3759, 3760, 3762
of this title.
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§ 3762. Disposition of sale proceeds
(a) Priority payments

Money realized from a foreclosure sale shall be
made available for obligation and expenditure in
the following order:

(1) Costs of foreclosure

To cover the costs of the foreclosure pro-
ceeding described in section 3761 of this title.

(2) Tax liens

To pay valid tax liens or assessments if re-
quired by the notice of default and foreclosure
sale.

(3) Prior liens

To pay any liens recorded before the record-
ing of the mortgage which are required to be
paid in conformity with the terms of sale in
the notice of default and foreclosure sale.

(4) Service charges and advances

To pay service charges and advances for
taxes, assessments, and property insurance
premiums.

(5) Interest

To pay any outstanding interest.
(6) Principal

To pay the principal outstanding balance se-
cured by the mortgage (including expenditures
for the necessary protection, preservation, and
repair of the security property as authorized
under the mortgage agreement and interest
thereon if provided for in the mortgage agree-
ment).

(7) Late charges or fees

To pay any late charges or fees.
(b) Other payments
(1) Other lienholders and the mortgagor

Any surplus of proceeds from a foreclosure
sale, after payment of the items described in
subsection (a) of this section shall be paid in
the following order:

(A) First, to holders of liens recorded after
the mortgage in the order of priority under
Federal law or the law of the State in which
the security property is located.

(B) Second, to the appropriate mortgagor.

(2) Disputed claims

If the person to whom such surplus is to be
paid cannot be located, or if the surplus avail-
able is insufficient to pay all claimants and
the claimants cannot agree on the allocation
of the surplus, or if any person claiming an in-
terest in the mortgage proceeds does not agree
that some or all of the sale proceeds should be
paid to a claimant as provided in this section,
that part of the sale proceeds in question may
be deposited by the foreclosure commissioner
with an appropriate official or court author-
ized under law to receive disputed funds in
such circumstances. If a procedure for the de-
posit of disputed funds is not available, and
the foreclosure commissioner files a bill of
interpleader or is sued as a stakeholder to de-
termine entitlement to such funds, the fore-
closure commissioner’s necessary costs in-
curred in taking or defending such action shall
be deductible from the disputed funds.
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(Pub. L. 103-327, title II, Sept. 28, 1994, 108 Stat.
2316.)

CODIFICATION

Section is based on section 813 of title VIII of S. 2281,
One Hundred Third Congress, as reported July 13, 1994,
which was enacted into law by Pub. L. 103-327.

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in section 3768 of this title.

§3763. Transfer of title and possession

(a) Delivery of deeds

The foreclosure commissioner shall, upon de-
livery of a deed or deeds to the purchaser or pur-
chasers (which shall be without warranty or cov-
enants to the purchaser or purchasers) obtain
the balance of the purchase price in accordance
with the terms of sale provided in the notice of
default and foreclosure sale. Notwithstanding
any State law to the contrary, delivery of a deed
by the foreclosure commissioner shall be a con-
veyance of the property, and constitute passage
of title to the mortgaged property, and no judi-
cial proceedings shall be required ancillary or
supplementary to the procedures provided in
this chapter to assure the validity of the con-
veyance or confirmation of such conveyance.

(b) Right of possession

A purchaser at a foreclosure sale held pursu-
ant to this chapter shall be entitled to posses-
sion upon passage of title under subsection (a) of
this section to the mortgaged property, subject
to any interest or interests not barred under
section 3765 of this title. Any person remaining
in possession of the mortgaged property after
the passage of title shall be deemed a tenant at
sufferance subject to eviction under local law.

(c) Death of purchaser

If a purchaser dies before execution and deliv-
ery of the deed conveying the property to the
purchaser, the foreclosure commissioner shall
execute and deliver the deed to a representative
of the decedent purchaser’s estate upon payment
of the purchase price in accordance with the
terms of sale. Such delivery to the representa-
tive of the purchaser’s estate shall have the
same effect as if accomplished during the life-
time of the purchaser.

(d) Bona fide purchaser
The purchaser of property under this chapter
shall be presumed to be a bona fide purchaser.
(e) No right of redemption
(1) In general
There shall be no right of redemption, or
right of possession based upon a right of re-
demption, in the mortgagor or others subse-
quent to a foreclosure completed pursuant to
this chapter.
(2) Certain provisions
Section 1710(]) of this title and section 1452c
of title 42 shall not apply to mortgages fore-
closed under this chapter.
(f) Taxes

When a mortgage foreclosed pursuant to this
chapter is conveyed to the Secretary, no tax
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shall be imposed or collected with respect to the
foreclosure commissioner’s deed (including any
tax customarily imposed upon the deed instru-
ment or upon the conveyance or transfer of title
to the property). Failure to collect or pay a tax
of the type and under the circumstances stated
in the preceding sentence shall not be grounds
for refusing to record such a deed, for failing to
recognize such recordation as imparting notice,
or for denying the enforcement of such a deed
and its provisions in any State or Federal court.

(Pub. L. 103-327, title II, Sept. 28, 1994, 108 Stat.
2316.)

CODIFICATION

Section is based on section 814 of title VIII of S. 2281,
One Hundred Third Congress, as reported July 13, 1994,
which was enacted into law by Pub. L. 103-327.

§ 3764. Record of foreclosure and sale
(a) Statements included

To establish a sufficient record of foreclosure
and sale, the foreclosure commissioner shall in-
clude in the recitals of the deed to the pur-
chaser, or prepare as an affidavit or addendum
to the deed, a statement setting forth—

(1) the date, time, and place of the fore-
closure sale;

(2) that the mortgage was held by the Sec-
retary, the date of the mortgage, the office in
which the mortgage was recorded, and the
liber number and folio or other appropriate de-
scription of the recordation of the mortgage;

(3) the particulars of the foreclosure com-
missioner’s service of the notice of default and
foreclosure sale in accordance with sections
3758 and 3760 of this title;

(4) the date and place of filing the notice of
default and foreclosure sale;

(5) that the foreclosure was conducted in ac-
cordance with the provisions of this chapter
and with the terms of the notice of default and
foreclosure sale; and

(6) the sale amount.

(b) Effect of statements

The items set forth in subsection (a) of this
section shall—
(1) be prima facie evidence of the truth of
such facts in any Federal or State court; and
(2) evidence a conclusive presumption in
favor of bona fide purchasers and encumbranc-
ers for value without notice.

Encumbrancers for value include liens placed by
lenders who provide the purchaser with purchase
money in exchange for a security interest in the
newly-conveyed property.

(c) Recordation of instruments

The deed executed by the foreclosure commis-
sioner, the foreclosure commissioner’s affidavit
(if prepared) and any other instruments submit-
ted for recordation in relation to the foreclosure
of the security property under this chapter shall
be accepted for recordation by the registrar of
deeds or other appropriate official of the county
or counties in which the security property is lo-
cated upon tendering of payment of the usual re-
cording fees for such instruments, and without
regard to the compliance of those instruments
with any other local filing requirements.
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(Pub. L. 103-327, title II, Sept. 28, 1994, 108 Stat.
2316.)

CODIFICATION

Section is based on section 815 of title VIII of S. 2281,
One Hundred Third Congress, as reported July 13, 1994,
which was enacted into law by Pub. L. 103-327.

§ 3765. Effect of sale

A sale, made and conducted as prescribed in
this chapter to a bona fide purchaser, shall bar
all claims upon, or with respect to, the property
sold, for each of the following persons:

(1) Notice recipients

Any person to whom the notice of default
and foreclosure sale was mailed as provided in
this chapter, and the heir, devisee, executor,
administrator, successor, or assignee claiming
under any such person.

(2) Subordinate claimants with knowledge

Any person claiming any interest in the
property subordinate to that of the mortgage,
if such person had actual knowledge of the
foreclosure sale.

(3) Nonrecorded claimants

Any person claiming any interest in the
property, whose assignment, mortgage, or
other conveyance was not duly recorded or
filed in the proper place for recording or filing,
or whose judgment or decree was not duly
docketed or filed in the proper place for dock-
eting or filing, before the date on which the
notice of the foreclosure sale was first served
by publication, as required by section 3758(3)
of this title, and the executor, administrator,
or assignee of such a person.

(4) Other persons

Any person claiming an interest in the prop-
erty under a statutory lien or encumbrance
created subsequent to the recording or filing
of the mortgage being foreclosed, and attach-
ing to the title or interest of any person des-
ignated in any of the foregoing paragraphs.

(Pub. L. 103-327, title II, Sept. 28, 1994, 108 Stat.
2316.)

CODIFICATION

Section is based on section 816 of title VIII of S. 2281,
One Hundred Third Congress, as reported July 13, 1994,
which was enacted into law by Pub. L. 103-327.

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in section 3763 of this title.

§ 3766. Computation of time

Periods of time provided for in this chapter
shall be calculated in consecutive calendar days,
including the day or days on which the actions
or events occur or are to occur for which the pe-
riod of time is provided and including the day on
which an event occurs or is to occur from which
the period is to be calculated.

(Pub. L. 103-327, title II, Sept. 28, 1994, 108 Stat.
2316.)

CODIFICATION

Section is based on section 817 of title VIII of S. 2281,
One Hundred Third Congress, as reported July 13, 1994,
which was enacted into law by Pub. L. 103-327.
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§3767. Severability

If any part of this chapter shall, for any rea-
son, be adjudged by a court of competent juris-
diction to be invalid, or invalid as applied to a
class of cases, such judgment shall not affect,
impair, or invalidate the remainder thereof, and
shall be confined in its operation to the part
thereof directly involved in the controversy in
which such judgment shall have been rendered.

(Pub. L. 103-327, title II, Sept. 28, 1994, 108 Stat.
2316.)

CODIFICATION

Section is based on section 818 of title VIII of S. 2281,
One Hundred Third Congress, as reported July 13, 1994,
which was enacted into law by Pub. L. 103-327.

§3768. Deficiency judgment

(a) In general
(1) Referral to Attorney General

If after deducting the payments provided for
in section 3762 of this title, the price at which
the security property is sold at a foreclosure
sale is less than the unpaid balance of the debt
secured by the security property, resulting in
a deficiency, the Secretary may refer the mat-
ter to the Attorney General who may com-
mence an action or actions against any or all
debtors to recover the deficiency, unless such
an action is specifically prohibited by the
mortgage.

(2) Other recoveries

In any action instituted pursuant to this
section the United States may recover—
(A) any amount authorized by section 3011
of title 28; and
(B) the costs of the action.

(b) Limitation

Any action commenced to recover a deficiency
under this section must be brought not later
than 6 years after the date of the last sale of the
security property.

(Pub. L. 103-327, title II, Sept. 28, 1994, 108 Stat.
2316.)
CODIFICATION

Section is based on section 819 of title VIII of S. 2281,
One Hundred Third Congress, as reported July 13, 1994,
which was enacted into law by Pub. L. 103-327.

CHAPTER 39—ALTERNATIVE MORTGAGE

TRANSACTIONS
Sec.
3801. Findings and purpose.
3802. Definitions.
3803. Alternative mortgage authority.

(a) General authority; compliance by
banks, credit unions and all other
housing creditors with applicable
regulations.

(b) Transactions deemed in compliance
with applicable regulations.

(c) Preemption of State constitutions,
laws or regulations.

3804. Applicability of preemption provisions.

3805. Applicability of consumer protection provi-
sions.

3806. Adjustable rate mortgage caps.

(a) In general.
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Sec.
(b) Regulations.
(c) Enforcement.
(d) Definitions.
(e) Effective date.

§3801. Findings and purpose

(a) The Congress hereby finds that—

(1) increasingly volatile and dynamic
changes in interest rates have seriously
impared! the ability of housing creditors to
provide consumers with fixed-term, fixed-rate
credit secured by interests in real property,
cooperative housing, manufactured homes,
and other dwellings;

(2) alternative mortgage transactions are es-
sential to the provision of an adequate supply
of credit secured by residential property nec-
essary to meet the demand expected during
the 1980’s; and

(3) the Comptroller of the Currency, the Na-
tional Credit Union Administration, and the
Director of the Office of Thrift Supervision
have recognized the importance of alternative
mortgage transactions and have adopted regu-
lations authorizing federally chartered deposi-
tory institutions to engage in alternative
mortgage financing.

(b) It is the purpose of this chapter to elimi-
nate the discriminatory impact that those regu-
lations have upon nonfederally chartered hous-
ing creditors and provide them with parity with
federally chartered institutions by authorizing
all housing creditors to make, purchase, and en-
force alternative mortgage transactions so long
as the transactions are in conformity with the
regulations issued by the Federal agencies.

(Pub. L. 97-320, title VIII, §802, Oct. 15, 1982, 96
Stat. 1645; Pub. L. 101-73, title VII, §744(c), Aug.
9, 1989, 103 Stat. 438.)

AMENDMENTS

1989—Subsec. (a)(3). Pub. L. 101-73 substituted ‘‘Direc-
tor of the Office of Thrift Supervision” for ‘‘Federal
Home Loan Bank Board”.

SHORT TITLE

Section 801 of title VIII of Pub. L. 97-320 provided
that: ‘“This title [enacting this chapter] may be cited
as the ‘Alternative Mortgage Transaction Parity Act of
1982°.”

EFFECTIVE DATE

Section 807(a) of Pub. L. 97-320 provided that: ‘“This
title [enacting this chapter] shall be effective upon en-
actment [Oct. 15, 1982].”

IDENTIFICATION, DESCRIPTION AND PUBLICATION OF
REGULATIONS INAPPLICABLE TO, OR CONFORMATION OF
REGULATIONS FOR USE OF NONFEDERALLY CHAR-
TERED HOUSING CREDITORS

Section 807(b) of Pub. L. 97-320 provided that: ‘“Within
sixty days of the enactment of this title [Oct. 15, 1982],
the Comptroller of the Currency, the National Credit
Union Administration, and the Federal Home Loan
Bank Board shall identify, describe, and publish those
portions or provisions of their respective regulations
that are inappropriate for (and thus inapplicable to), or
that need to be conformed for the use of, the nonfeder-
ally chartered housing creditors to which their respec-
tive regulations apply, including without limitation,

180 in original. Probably should be “‘impaired’’.



